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CERTIFICATE OF MAILING 
I hereby certify that this correspondence is being deposited with the 
United States Postal Service as first class mail in an envelope 
addressed to: Mail Stop Petition, Commissioner for Patents, P.O. 
Box 1450, Alexandria, VA 22313-1450 




(Dat^ of Deposit) /O 
(Tyaed or print^ name of person mailing aaper or fee) 
/\ (Sigii6;!Ure of person mailing paper or fee)^ 



Customer No. 33805 

MAIL STOP PETITION 

Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 
Sir: 

Transmitted herewith is the following in the above-identified patent application: 
XX Petition to Withdraw Holding of Abandonment Pursuant to 37 C.F.R. §1. 181(a) (12 pages) 

XX Please charge our Deposit Account No. 50243 1 in the amount of $ 0.00 . The Commissioner is hereby 



authorized to charge any additional fees under 37 C.F.R. 1.16 and 1.17 which may be required by this paper, or to 
credit any overpayment, to such account. Two copies of this sheet are enclosed. 

Respectfully submitted, 

WEGMAN, HESSLER & VANDERBURG 




Danielle A. Sb 
Reg. No. 50,9^1 




UNITED STATES PATENT AND TRADEMARK OFFICE 



Patent Application No.: 

Inventor: 

Title: 

Filed: 

Group Art Unit: 
Examiner: 
Attorney Docket No. 



10/088,291 
Pike et al. 



Confirmation No.: 1130 



MASONRY, MORTAR, AND STUCCO CEMENT 
COMPOSITIONS 

July 29, 2002 

1755 



020356 116P2 



MAIL STOP PETITION 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, Virginia 22313-1450 



Sir/Madam: 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
PURSUANT TO 37 C.F.R. § 1.181(a) 

Applicant, through its attorneys, petitions to withdraw the holding of abandonment of the 
above-referenced patent application pursuant to 37 C.F.R. § 1.181(a) and M.P.E.P. § 71 1.03(c) I. 
A. on the basis that the Notice of Allowance was not received by counsel. 

Although Applicant filed a Change of Correspondence on March 30, 2004 requesting that 
all future correspondence be directed to Customer No. 33805, which is associated with the law 
firm of Wegman, Hessler & Vanderburg at 6055 Rockside Woods Blvd., Suite 200, Cleveland, 
Ohio 44131, a Notice of Allowance dated November 1, 2004 and subsequently a Notice of 
Abandonment dated March 14, 2005 were mailed to counsel's former address at Beibel & French, 
35 East First Street, Dayton, Ohio 45402. Counsel did not receive these two communications. A 
copy of the Change of Correspondence request and return receipt postcard indicating receipt by 
the P.T.O. is attached as Exhibit A. 

Applicant's last communication with the PTO was a Response to an Office Action that 
Applicant mailed on September 30, 2004 in which the PTO acknowledged receipt with a return 
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postcard stamped with the date October 4, 2004. As a follow up after the submitted response, 
counsel's secretary, Barbara Ann Sachs, inquired about the status of the appUcation by calling the 
PTO on June 2, 2005. At that time, Ms. Sachs was informed that the appHcation was abandoned. 
Her initial telephone call was with Bob who informed her that the Notice of Allowance had been 
mailed to Bruce Peacock at Biebel & French on November 1, 2004. He also informed her that a 
Notice of Abandonment Due to Failure to Pay the Issue Fee was sent to the Biebel & French 
address on March 14, 2005. Ms. Sachs then reviewed the file and found that the aforementioned 
Change of Correspondence request had been filed with the PTO. 

Ms. Sachs then made a second telephone call to the PTO and spoke with Paul Shapiro. 
He stated that the appUcant could prepare a Petition to Withdraw Holding of Abandonment Based 
on Non-Receipt of an Office Action. Later that day, Mr. Shapiro telephoned counsel, Bruce 
Peacock, and informed him about the abandonment and suggested that Mr. Peacock review the 
above noted MPEP section in order to prepare a petition seeking to withdraw the holding of 
abandonment. 

Because the Change of Correspondence Address was never apparently entered in the file. 
Applicant did not receive the Notice of Allowance or the Notice of Abandonment. Also, 
Applicant cannot presently retrieve information fi-om the PAIR system with respect to the 
application to confirm that the dates set forth above for the Notice of Allowance and Notice of 
Abandonment are accurate because the application has not been changed for affiliation witti 
customer number 33805. 

Attached hereto as Exhibit D is a docket report for the appHcation that is maintained by 
Applicant's counsel. As shown in Exhibit D, if received, the Notice of Allowance would have 
been docketed and entered where it is marked with an "A". Counsel's docket clerk, Joyce J. 
Skulina, has provided a statement to further show that the Office communications were not 
received. 

As support for this Petition, Applicant is submitting the following: 

1) A copy of the Change of Correspondence Address mailed on March 30, 2004 
with a returned postcard stamped by the U.S. Patent and Trademark Office as 
received on April 1, 2004, identified as Exhibit A; 

2) A statement by counsel, Bruce E. Peacock, stating the Notice of Allowance and 
subsequently a Notice of Abandonment were not received, identified as Exhibit 
B; 
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3) A statement from counsel's docket clerk, Joyce J. Skulina, who would have 
docketed the Notice of Allowance had it been received, identified as Exhibit C; 

4) A copy of the docket record showing where the non-received Notice of 
Allowance would have been entered had it been received, identified as Exhibit D; 
and 

5) A statement from secretary, Barbara Ann Sachs, describing her telephone call 
with the PTO to ascertain the status of the application, identified as Exhibit E. 

It is respectfully submitted that the evidence provides the required showing to establish 
non-receipt of an Office communication in accordance with MPEP §71 1.03(c) 1. A. 

In consideration of these submissions, it is respectfully requested that the holding of 
abandonment be withdrawn and the Notice of Allowance be sent to the correct address at 6055 
Rockside Woods Blvd., Suite 200, Cleveland, Ohio 44131. It is believed that a petition under 37 
CF.R. § 1.181(a) does not require a fee. However, authorization is hereby made to charge a 
petition fee if one is required, or any other fee that may be associated with the above application, 
to Deposit Account No. 50-243 1 . 

Respectfully submitted 



Date: / % / By: jy^^iglfig. ^/^JD 

lielle A. Skoczen 
Registration No. 50^^91 
WEGMAN HESSLER & VANDERBURG 
6055 Rockside Woods Blvd., Suite 200 
Cleveland, Ohio 44131 
PH: 216.642.3342 
FX: 216.642.8826 
WHVIPGroup@wegmanlaw.com 
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EXHIBIT A 



Papers 



PLEASE STAMP OR OTHERWISE INDICATE DATE OF 
RECEIPT OF ACCOMPANYING PAPERS 
AND RETURN TO US 

Change of Correspondence Address 



Pike et al. 



A pplicant/Registrant 



Masonry, Mortar, and Stucco Cement 



Title 



10/088,291 



Serial No./Reg. No. 



020356 116P2 



Docket No. 



bep/jjs 



Date Due 



i'ikei 
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EXHIBIT A Docket No. 020356 116P2 

PTO/SB/122 (09-03) 
Approved for use through 11/30/2005. 0MB 0651-0035 
U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE 



CHANGE OF 
CORRESPONDENCE ADDRESS 


Application Number 


10/088.291 ^ 


Filing Date 


July 29. 2002 


Application 


First Named Inventor 


Pike et al. 


Address to: 

Commissioner for Patents 
P.O. Box 1450 


Aft Unit 




Examiner Name 




Alexandria, VA 22313-1450. 


Attorney Docket Number 


020356 11 6P2 ^/ 



Please change the Correspondence Address for the above-identified patent application to: 
[✓^ Customer Number : 



33805 



OR 



□ 



Firm or 

Individual Name 



Address 



Address 



City 



Country 



Telephone 



State 



Zip 



Fax 



This fomi cannot be used to change the data associated with a Customer Number. To change the 
data associated with an existing Customer Number use "Request for Customer Number Data 
Change" {PTO/SB/124). 



I am the: 



I I Applicant/Inventor 

I I Assignee of record of the entire interest. 

— Statement under 37 CFR 3.73(b) is enclosed. (Form PTO/SB/96). 

fVI Attomey or Agent of record. Registratfon Number 28.457 



□ Registered practitioner named in the application transmittal letter in an application without an 
executed oath or declaration. See 37 CFR 1.33(a)(1). Registration Number 



Signature 



Date 



Telephone 216-642-3342 



NOTE: Signatures of all the inventors or assignees of record of the entire interest or their representalive(s) are required. Submit multiple 
forms if more than one signature is required, see below*. 



•Total of 



fomns are submitted. 



This coilection of information is required by 37 CFR 1 .33. The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO 
to process) an application. Confidentiality Is governed by 35 U.S.C. 122 and 37 CFR 1.14. This collection is estimated to take 3 minutes to complete, including 
gathering, preparing, and submitting the completed application fomn to the USPTO. Time will vary depending upon the individual case. Any comments on the 
amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S. Patent and 
Trademark Office, U.S. Department of Commerce. P.O. Box 1450, Alexandria. VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450. 



If you need assistance in completing the form, call 1-800-PTO'9199 and select option 2. 
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PTO/SB/92 (08-03) 
Approved for use through 07/31/2006. 0MB 0561-0031 
Patent and Trademark Office; U.S. DEPARTMENT OF COf^MERCE 
Under the Paperwork Reduction Act of 1995. no persons are required to respond to a collection of information unless it contains a valid 0MB control number. 




^5i2Si^Certificate of Mailing under 37 CFR 1.8 



I hereby certify that this correspondence is being deposited with the United States Postal Service 
with sufficient postage as first class mail in an envelope addressed to: 



Commissioner for Patents 
P.O. Box 1450 
Alexandria. VA 22313-1450 




Note: Each paper must have its own certificate of mailing, or this certificate must identify 
each submitted paper. 



This collection of information is required by 37 CFR 1 .8. The information is required to obtain or retain a benefit by the public which Is to file (and by the USPTO to 
process) an application. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.14. This collection is estimated to take 1.8 minutes to complete, including 
gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any comments on the 
amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer, U.S. Patent and 
Trademark Office, U.S. Department of Commerce. P.O. Box 1450. Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THIS 
ADDRESS. SEND TO: Commissioner for Patents. P.O. Box 1450. Alexandria, VA 22313-1450. 

If you need assistance in completing the form, call 1'800-PTO-9199 and select option 2. 



Serial No.: 10/088,291 



Docket No. 020356 116P2 



EXHroiTB 



Statement of Bruce E. Peacock 



I, Bruce E. Peacock, declare that I am a patent attomey for the law firm of Wegman, Hessler 
& Vanderburg, and formerly a patent attomey with the law firm of Biebel and French. I am involved 
in prosecuting U.S. Patent Application Serial No. 10/088,291. I hereby state: 



(a) On June 2, 2005, 1 was informed that a Notice of Abandonment had been 
issued in the above application in a phone call made to me by Mr. Paul Shapiro 
of the USPTO. Mr. Shapiro thoughtfully indicated that I should review MPEP 
§71 1.03(c) LA. in order to seek revival of the application. I then followed up 
with my secretary, Barbara Ann Sachs, who informed me that she had also 
spoken with Mr. Shapiro that day about the Notice of Abandonment. Ms. Sachs 
indicated that our office never received the Notice of Allowance or Notice of 
Abandonment referred to by Mr. Shapiro. Ms. Sachs further indicated to me that 
a Change of Correspondence form had been sent to the PTO so that 
correspondence should have been mailed to us at our present address. 

(b) My search of the file jacket and the docket records in my office indicates 
that the Notice of Allowance and Notice of Abandonment were not received by 
us. 



I declare that all statements made herein of my own knowledge are true and that all 
statements made herein on information and beUef are beheved to be true; and that I am aware tiiat 
false statements and the Hke are punishable by fine or imprisonment, or both, under Section 1001 of 
Title 18 of the United States Code, and may jeopardize the validity of the application or any 
registration resulting therefi^om. 



WEGMAN, HESSLER & VANDERBURG 



Date: ^ 



by: 




Bruce E. Peacock 
Registration No. 28,457 
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EXHIBIT C 



Statement of Joyce J. Skulina 



I, Joyce J. Skulina, declare that I am the lead docket clerk for the Intellectual Property 
Section of the law firm of Wegman, Hessler & Vanderburg. I hereby state: 



(a) I am responsible for opening and docketing all the mail received from the 
U.S. Patent and Trademark Office ("PTO")- 

(b) We use the patent docketing and management database known as The 
Patent Management System fi'om Computer Packages Inc to docket all 
communications received from the PTO. 

(c) Neither the Notice of Allowance or the Notice of Abandonment was 
received by us fi'om the PTO for U.S. Application Serial No. 10/088,291. If the 
Notice of Allowance would have been received, it would have been docketed on 
the line in Exhibit D that is marked with an "A". 



I declare that all statements made herein of my own knowledge are true and that all 
statements made herein on information and belief are believed to be true; and that I am aware that 
false statements and the like are punishable by fine or imprisonment, or both, under Section 1001 of 
Title 18 of the United States Code, and may jeopardize the validity of the application or any 
registration resulting therefi"om. 



WEGMAN, HESSLER & VANDERBURG 




by: 
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Country Application 



Wednesday, June 08, 2005 



Page: 1 



Case Number: ASH 116 Country: US SubCase: P2PC 

Client: HEADWATERS RESOURCES, INC. United States of America 



Case Type: PCT 
Application Number: 10/088,291 
Publication Number: 
Patent Number: 
Parent/PCT Number: USOO/25907 
Parent Issue Number: 

Tax Schedule: LE 
Confirmation #: 1130 
Agent: 



Application Status: Pending 

Filing Date: 29-Jul-2002 
Publication Date: 
Issue Date: 
Parent/PCT Date: 21-Sep-2000 
Parent Issue Date : 
Expiration Date: 
Patent Term Adjustment: 0 
Agent Reference #: 



Remarks: 4/6/04 POSTCARD RECVD OF CHANGE OF CORR ADDRESS FILED 
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Docket No. 
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Country Application 



Wednesday, June 08, 2005 Page: 2 



List Of Actions 




Action($) Due 


Due Date 




Action Taken 


Filing Receipt Recvd? 


1 'f-iviay-zuuz 


xveminuer 


Z j-UCt/"ZVJ\/Z 


Infonnation Disclosure Stmnt 


14-Jun-zUUz 


T*\nA r^o4-A 
uue uaie 


OT, T\f^n 7009 

zj-uec-zuuz 


Response Due 


zz-Jul-ZUUz 


uue uate 


77 Till 7007 
ZZ-JUl-ZUUZ 


1st Extension 


Aim OAAO 

z2-Aug-zUUz 


Reminder 


10 Till 7007 
ZZ-JUl-ZUUZ 


2nd Extension 


zz-oep-zuuz 


Keininaer 


77 Till 7007 
ZZ-JUl-ZUUZ 


Filing Receipt Recvd? 


z9-oep-zOU2 


Reminder 


zy-Mar-zuu4 


3rd Extension 


2z-Oct-200z 


Reminder 


11 Till 1001 

ZZ-JUl-ZUUZ 


Information Disclosure Stmnt 


1A r\^4- OAAT 

zy-Uct-zOOz 


Uue Uate 


zy-Mar-zuu4 


4th Extension 


22-NOV-ZU02 


Reminder 


11 Till 1AA1 

ZZ-JUl-ZUUZ 


Final Deadline 


zz-Dec-ZUUz 


Final 


11 Till 1AA1 
ZZ-JUl-ZUUZ 


US-Missing Part Follow Up Date 


11 T«— lAAl 

22-Jan-20u3 


T^--— T\a+a 

Uue Uate 


A1 Aiirr 1AA1 

UZ-AUg-ZUUZ 


1 Month to Due Date 


"3 A A««o OAA1 

30-Apr-2003 


Reminder 


lA A«%«> lAAl 

3U-Apr-ZUUj 


Response Due 


31-May-2003 


Due Date 


1A lAA^ 

zv-May-zuui 


1st Extension 


1f\ Til*. 1AA0 

30-Jun-zU0i 


Reminder 


zy-May-zuuj 


2nd Extension 


31-Jul-2003 


Reminder 


1A TiJf^mw lAAl 

2y-May-zUUi 


3rd Extension 


1 A lAA^ 

31-Aug-2003 


Reminder 


10 \Jfn^w 1AA1 

zy-May-zUUJ 


Application Status Check 


1 /I Cam IAA'7 

14-Sep-2003 


Uue Uate 


1Q r\«* lAAl 

zy-uct-zuu3 


2 Weeks To Final Date 


1 € Cam 1AA1 

15-bep-20u3 


Uue Uate 


1A AJfftmr lAA^ 

zy-jviay-zuuj 


6 Month Final Date 


o/x 1AAT 

30-Sep-2003 


Final 


29-May-20U3 


US-2 Month Orfi Follow Up Date 


29-NOV-2003 


Due Date 


zy-Mar-zUU4 


Application Status Check 


T>.«-. 1AA/1 


Due Date 


zy-JVlar-zUU4 


STATUS CHECK 


04-Apr-2004 


Remmder 


29-Mar-2004 


1 Month to Due Date 


A'^ A 1AA/1 

02-Aug-2004 


Remmder 


AO A ..^ 1AA/I 

03-Aug-2004 


3 Month Due Date 




Uue Uate 




Application Sta Follow Up Date 


29-Sep-2004 


Due Date 


15-Jun-2004 


1st Extension 


02-Oct-2004 


Reminder 


30-Sep-2004 


2nd Extension 


02-NOV-2004 


Reminder 


30-Sep-2004 


2 Weeks to Final Date 


17-NOV.2004 


Due Date 


30-Sep-2004 


6 Month Final 


02-Dec-2004 


Final 


30-Sep-2004 


US-3 Month Offi Follow Up Date 


30-Mar-2005 


Due Date 
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Country Application Wednesday, June 08, 2005 Page: 3 



User ID: jjskulina 
Date Created: 14-Nov-2002 
Last Update: 13-May-2004 
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EXHIBIT E 



Statement of Barbara Ann Sachs 



I, Barbara Ann Sachs, declare that I am a patent secretary for the law firm of Wegman, 
Hessler & Vanderburg. I hereby state: 



(a) Because we had not received communication from the PTO responsive to 
an amendment that we had submitted, on June 2, 2005, 1 made inquiry about the 
status of the U.S. Patent Application No. 10/088,291 by calling the PTO 
Customer Service Line. At that time, I spoke with Bob from the PTO who 
informed that the application was abandoned due to failure to pay the issue fee. 
Bob indicated that a Notice of Allowance was mailed to the former address of 



Biebel & French on November 1, 2004 and a Notice of Abandonment was mailed 
to the former address of Biebel & French on March 14, 2005. 

(b) I was further informed that the application could probably be revived if a 
Correspondence Change form had been filed. 

(c) I then checked the file and our docket sheets and found that we had not 
received either the Notice of Allowance or the Notice of Abandonment and that a 
Correspondence Change request form had been submitted to and received by the 
PTO. 

(d) I then called the PTO again and spoke with Mr. Shapiro who informed 
me about the requirements needed to file a Petition to Revive. 

(e) I then conferred with Mr, Peacock about the status of the application. 



I declare that all statements made herein of my own knowledge are true and that all 
statements made herein on information and behef are believed to be true; and that I am aware that 
false statements and the like are punishable by fine or imprisonment, or both, under Section 1001 of 
Title 18 of the United States Code, and may jeopardize the validity of the application or any 
registration resulting therefrom. 



I. 



WEGMAN, HESSLER & VANDERBURG 




by: 




